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EDITORIAL NOTES. 


THE subjects of the examination for admission to the bar have 
heretofore been defined only by tradition. A list of subjects for 
the examination of attorneys and counsellors has now been pre- 
pared by the examiners and is published in this number of THE 
Law JournaL. The ground covered is substantially the same as 
it has been heretofore, but the publication of this list of subjects 
will relieve the students of sume useless anxiety and enable them 
to devote their efforts to what is really important, and at the same 
time will justify the examiners in requiring more thorough knowl- 


edge of the subjects announced. It will be observed that some 
knowledge of the principles of the law of contracts, sales, 
bailments, agency and negotiable paper is required of attorneys, 
and that counsellors are required to be familiar with equity and 
several special topics of the law, as wellas with the second book 
of Blackstone and the Statutes of New Jersey. 





Ir there is anyone who thinks that admission to the bar is made 
too difficult in this state, he should compare our system with the 
English. Here a man may enter uponaclerkship in a lawyer’s 
office without paying any tax or fee, and, if he is willing to work 
hard, he may even earn a good salary during his clerkship, and at 
the end of three years, if he holds a college diploma, or four if he 
does not, he must pass an examination in those things which it is 
essential for him to know in order to practice law with any safety 
to himself or his clients ; and then, on payment of a small fee, he 
is admitted to practice. 

In England, under the rules of the Incorporated Law Society, a 
man who proposes to be a solicitor must either produce his diplo- 
ma or pass an examination on entering an office, and must obtain 
his articles as a clerk, on which he must pay £80 for a government 
stamp, and if he has entered the office of a firm in large practice, 
he must pay a fee which is often as high as three hundred guineas. 


13 








194 THE NEW JERSEY LAW JOURNAL. 


He must then remain in the office for five years asan articled clerk 
and during all that time he is rigorously debarred from receiving 
any compensation or fees whatever. At the end of two years and 
a half he must pass an examination on the principles of the laws 
to test his progress, and at the close of the five years he must sub- 
mit to a final and very searching examination and pay another tax 
to the government. In spite of all these restrictions the number 
of solicitors admitted is about four hundred at each of the four 
terms of the year. 

Barristers are admitted after ‘eating their terms’’ and passing 
a thorough examination. The time occupied is about two years. 
After that comes the long period of ‘‘ waiting for a brief.”’ 





THERE is an anomaly in our criminal law by which, if a person 
steals goods under the value of twenty dollars, he may be punish- 
ed by a fine of one hundred dollars, or by imprisonment for three 
months, or both; while if he is convicted of receiving stolen goods 
of the same value he may be sentenced to a fine of three hundred 
dollars, or imprisonment for three years, or both. See sections 
128 and 147 of the Crimes act. 





Ir 18 acommon practice for lawyers to endorse with the words 
‘* office copy”’ copies of their papers which are made in their own 
offices, to be kept for their own use. This isa misuse of an old le- 
gal expression which has a definite and quite a different meaning. 
An “‘office copy”’ of a pleading is a copy made in the office of the 
clerk or register of the court and certified to by him as a true copy. 





A CORRESPONDENT refers to the article in the June number of 
the JouRNAL entitled ‘‘Law and Equity,’’ commenting on the 
decisionin Anthony v. Fritts, and calls our attention to the case of 
Paulin v. Kaighn, cited by the Chief Justice, and says that this 
case was overruled by the Court of Errors. 

The Chief Justice merely says that in Paulin v. Kaighn, Chief 
Justice Whelpley refers to the doctrine, and with entire distinct- 
ness recognizes it as the settled rule of law. The decision in Paulin 
v. Kaighn was certainly reversed in the Court of Errors ; 5 Dutch. 
503, and the result was to sustain an equitable defence in the court 
of law—the very thing which was denied in Anthony v. Fritts; but 
it cannot be said that the doctrine announced by Whelpley, C. J., 
and cited in support of the decision in Anthony v. Fritts, was 
affected by the reversal. It would have been more satisfactory, 
however, if some allusion to the reversal had been made, so as to 
show that the doctrine was not affected by the reversal. 
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In Wertherm v. Continental Railway and Trust Co., 15 Fed. 
Rep. 716, U. 8. Circuit Court, 8. D. New York, it was held that 
corporations may be compelled to produce books and papers in 
evidence when they are necessary to the rights of litigants, even 
though it may be inconvenient and embarrassing to the managers 
of the corporation to have the books taken away from the office. 
This doctrine is generally well settled, but it seems to be opposed 
to the decisions in New York before the enactment of the Code of 
Civil Procedure, sec. 868. The report of the case is followed by 
an excellent note by Mr. John D. Lawson on the Production of 
Documentary Evidence. 





In Stern v. Germanic National Bank, Supreme Court of La., 
Nov. 1882, it was held that coupons of public securities are not 
excepted from the rule that the purchaser or pledgee of negotiable 
instruments after maturity can acquire no title from one who is 
not the owner and is not authorized to sell them. 





Ir was held in Sayre v. Sayre, in the Essex County Orphans’ 
Court at the April term, that executors were not liable for loss 
upon investments made by the testator when they had continued 
them in good faith and the loss occurred after the passage of the 
act of March 17, 1881 (P. L. 130) relieving executors from liability 
in such cases. It was contended that the act did not apply to 
cases in which the testator died and the investments might have 
been changed before the passage of the act, but this contention 
was denied. 

This decision is supported by that of the Chancellor in Codding- 
ton v. Stone, which has now appeared in 9 Stew. 363. In this case 
the loss occurred before the passage of the act and the Chancellor 
holds that the executors are relieved. This overrules the decision 
of the Essex Orphans’ Court Jn the Matter of Post, Executor, at 
the December term, in which it was held that the act did not ap- 
ply to cases in which the loss occurred before the act took effect. 





Tue Law Journals have been full of cases lately upon dealings 
in options or futures. The principle maintained is the same in all, 
but the judges take different views of the facts, and in similar 
cases reach different results upon the same principles. A case 
lately published is Cobb v. Prell, U. 8. Circuit Court, Kansas, 
Central Law Journal, June 8, 1883. It was an action by a com- 
mission merchant against a grain dealer for failing to deliver corn 
which ‘he alleged he had authorized him to sell for him to be deliv- 
ered in future to such persons as the defendants might name. The 
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defendant alleged that the contracts were optional or marginal 
contracts, as the plaintiff well knew, and that there was no inten- 
tion of delivering the corn, but only of speculating in the rise and 
fall of prices. 

McCrary, J., said: The case turns upon the question whether 
or not it was the intention of the parties that the corn should be 
delivered. I1f such was the bona fide intention, then the plaintiff 
is entitled to recover; but if, on the other hand, it was understood 
that the defendant should not deliver the corn, and that the trans- 
actions should be adjusted and settled by the payment of differ- 
ences, then the contracts were void and the plaintiff cannot recov- 
er. He held that where there is any doubt as to the intention, the 
burden will be upon the party claiming under the contract to show 
affirmatively that it was made with a view to the actual delivery 
and receipt of the commodity. The latest case on this subject in 
New Jersey is Baldwin v. Flagg, 9 Stew. 48, where Mr. Stewart’s 
note refers to many authorities. This case is now pending in the 
Court of Errors. 








IN A CASE now pending before the Hickman Court of Common 
Pleas, in Kentucky, a curious question arises. <A testator, on his 
death- bed, bequeathed to his wife, in case she should after his death 
be delivered of a daughter, one-half of his estate, the other half to 
go to the daughter. In case she should be delivered of a son one- 
third was to go to the wife and two-thirds to the son. The testator 
died and the wife had twins—a girl anda boy. The wife claims 
half the estate, as she has a daughter. The son’s guardian claims 
two-thirds and the daughter’s guardian one-half. There is not 
enough estate to go around at this rate. The Kentucky Law Jour- 
nal asks, How is the estate to be divided, and does the question 
‘which child was born first’ cut any figure in the case? Weshould 
say, give the widow one-third and let the son divide his two-thirds 
with the daughter. This would have at least the merit of equality. 





In Riggs v. Hatch, U. 8. Circuit Court, 8. D. N. Y., May 8, 
1883, was a decision upon the diligence to be required of a notary 
_in securing the address of an endorser to whom notice of protest 
was to be sent. (15 Rep. 781.) A promissory note was made by 
Asa L. Hatch and endorsed by his wife, Elizabeth R. They re- 
sided together at Astoria, N. Y. The husband had a place of busi- 
ness in New York and his name was in the New York Directory, 
with his place of business. The Directory also had the names of 
two other persons of his name, with their residences or places of 
business. The wife’s name was not in the Directory. The notary 
looked in the Directory, found the three names of A. L. Hatch, 
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mailed a notice of protest to A. L. Hatch at the street and number 
given, with the first name, and to Elizabeth R., at New York. 
The husband received his notice, but it was not shown that the 
wife received hers, and she offered to show that she did not. It 
was held that what was done by the notary did not amount to dili- 
gent inqniry or due diligence, and that the verdict against the wife 
should be set aside and a new trial granted. 

There was a case in the Essex Circuit last term—McGeorge v. 
Chapman—in which the notary mistook the signature of H. Jacobs 
for H. Lecals, and sent notice of protest accordingly. The address 
of the maker was appended, but the notary made no enquiry there. 
Depue, J., instructed the jury that if they thought the name was 
illegible and that the notary had used due diligence to decipher it, 
the responsibility for the want of due notice rested upon the en- 
dorser, who first put the note in circulation with such a signature, 
rather than upon the notary. The case has gone to the Supreme 
Court. In Davey v. Jones, 13 Vr. 28, the notary wrote Darcy for 
Davey and it was held that the notary was chargeable with the 
knowledge of the bank as to what the name really was, but in this 
case it was the plaintiff's own signature which was illegible, and 
it was held that the mistake of the notary did not excuse the plain- 
tiff from giving the notice of protest. 





Tue Supreme Court of Iowa, in Koehler v. Hall, 15 N. W. Rep. 
609, declared an amendment to the constitution unconstitutional. 
The proposed amendment prohibited the sale of liquor. The deci- 
sion created great excitement. The newspapers denounced the 
court in the most violent manner for thwarting the will of the peo- 
ple, and openly threatened that at the next election the people 
would obtain judges who would serve their purposes better. The 
Kentucky Law Journal for June contains the following short 
statement of the decision: 

‘* Not only must a constitution be amended in the manner pre- 
scribed in the existing constitution, but it it is competent for the 
courts, when the amendment does not relate to their own powers 
or functions, to inquire whether in the adoption of the amendment 
the provisiuns of the existing constitution have been observed, and 
to set aside an amendment if it has not been adopted in the manner 
provided. Art. 101 of the Constitution of Iowa makes three steps 
necessary for the adoption of an amendment, viz: The proposal of 
an amendment in the general assembly and its entry upon the 
journals; the agreement thereto by the next general assembly, and 
its submission to the people and the approval and ratification 
thereof by them. These steps are distinct, independent and essen- 
tial. Noone of them can be omitted. The cases relied upon by 
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the court are Luther v. Borden, 7 How. 1; Williams v. Suff. Ins. 
Co., 13 Pet. 415; White v. Hart, 13 Wall. 646; Op. Judges, 6 Cush. 
575; Collier v. Frierson, 24 Ala. 100; State v. McBride, 4 Mo. 303; 
State v. Swift, 69 Ind. 505; the Prohibitory Amendment case, 24 
Kan. 700. One of the judges dissented. 





IS A PRE-EXISTING DEBT SUFFICIENT TO CONSTITUTE ONE A PURCHASER FOR 
VALUE UNDER THE DECISIONS IN NEW JERSEY ? 

The fact that the latest volume of our Equity Reports contains 
three cases, Traphagan v. Hand, 9 Stew. Eq. 384; Butterfield v. 
Okie, Id. 482, and Sweeney v. Williams, Id. 459, involving this 
question, shows the frequency with which the Court of Chancery 
is compelled to pass upon it; and the uniformity in the conclusions 
reached in each of these cases, would, at first blush, leave no rea- 
sonable doubt as to the proper answer to our question. A slight 
investigation, however, into the earlier decision of our courts on 
this subject leaves one’s mind both amused and perplexed. 

In Butterfield v. Okie, supra, Vice Chancellor Van Fleet says: 
‘‘Now it would seem to be entirely clear, that if the mortgage in ques- 
tion had been executed to secure the vendee’s own pre-existing debt, 
it would by force of this rule be entitled to prevail against the com- 
plainant’s lien, for this court has more than once held thata prior 
debt is sufficient consideration to give a purchaser or mortgagee the 
character of a bona fide purchaser or mortgagee for value against 
a secret equity unsupported by the legal right. ‘Our courts have 
uniformly held’ says Chancellor Zabriskie, ‘ that a prior debt is a 
sufficient consideration to protect one holding the legal right against 
the prior equity of one who has no legal right when the other has 
no notice of such equity. Uhler v. Semple, 5 C. E. Gr. 288.’ The 
same view has been expressed in some other cases,’ quoting the 
two other cases above referred to. 

The Chancellor in 7raphagen v. Hand, supra, in declaring that 
one of the parties was a bona fide purchaser for value as to that 
part of the consideration ‘‘ which was the discharge of an existing 
’ debt,”’ relies on Uhler v. Semple, swpra, as the authority for his 
position; and the dictum of Vice Chancellor Van Fleet in the re- 
maining case in 9 Stewart viz. Sweeney v. Williams, p. 464, is 
based upon the same Uhler v. Semple. ° 

Turn now to Uhler v. Semple, 5 C. E. Gr. 288, (1869), and we find 
that Chancellor Zabriskie relies on the famous case of Allaire v. 
Hartshorne, 1 Zab. 665, to support his position that a prior debt is 
sufficient to make one a bona fide purchaser or mortgagee for value. 

Allaire v. Hartshorne, decided by the Court of Errors and Ap- 
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peals in 1847, first settled the law in New Jersey as to the status of 
a party who takes a negotiable note in payment of, or as security 
for a precedent debt, holding him to be a bona fide purchaser for 
value. Perhaps there is no question about which there is more 
conflict among the leading authorities than this, and our court fol- 
lowed to the letter the doctrine of the U. 8S. Supreme Court as de- 
cided in Swift v. Tyson, 16 Peters 1, and discarded the New York 
doctrine holding otherwise. 

The opinion of Chief Justice Green, however, which was the 
unanimous opinion of the court on this point, draws a distinction 
between the transfer of negotiable instruments and other property; 
page 668. ‘‘ But admitting that the rule were otherwise, and that 
the principles of a court of equity regulating the transfer of prop- 
erty, viz: That a purchaser who has obtained a legal title as a mere 
security for, or payment of a pre-existing debt, without parting 
with anything of value, is not entitled to the character of a bona 
Jide purchaser for value, and that he who has paid only a part con- 
sideration is entitled to the character of a bona fide purchaser only 
pro tanto are to be adopted as applicable to the transfer of com- 
mercial paper * * * ” 

This distinction between negotiable paper and other property 
was totally ignored in Uhler v. Semple, the court there relying upon 
Allaire v. Hartshorne to support its dictum that ‘‘the rule that a 
prior debt is not sufficient to make one a bona fide purchaser or 
mortgagee has never been adopted in New Jersey.”’ 

The next case on this subject is Mingus v. Condit, 8C. E. Gr. 313, 
(1873), which is authority for the principle that a conveyance or 
mortgage for a pre-existing debt, without parting with some secu- 
rity, is not a valuable consideration within the statute against 
fraudulent conveyances. In his opinion Chancellor Zabriskie ad- 
verts to the distinction drawn in Allaire v. Hartshorne and ignored 
in Uhler v. Semple, and declares himself bound to adhere to the 
rule of equity, regulating the transfer of property, that a purchaser 
who has obtained title as a mere security for, or payment of a pre- 
existing debt without parting with anything of value, is not enti- 
tled to the character of a bona fide purchaser for value. 

The next case is Wheeler v. Kirtland, 9C. E. Gr. 552, (June 1873,) 
where Judge Van Syckle, in delivering the opinion of the Court 
of Errors and Appeals, says: ‘‘An equitable mortgage for a prece- 
dent debt has no equity superior that of a valid subsequent 
judgment at law. The rule is otherwise with regard to bona fide 
purchasers or equitable mortgagees where the consideration of the 
mortgage is paid at the time it is given. Equity in the latter case 
regards the equitable mortgagee as a bona fide purchaser.”” He 
thus follows Mingus v. Condit, but refers to no authority. 





200 THE NEW JERSEY LAW JOURNAL. 


Pancoast v. Duval, 11, C. E. Gr. 449, (1875), is the next case and 
it holds that a grantee of land in consideration of a precedent debt 
is not a bona fide purchaser of lands within the registry acts to 
entitle him to be protected against the equity of a prior unregis- 
tered mortgage. Citing Mingus v. Condit, swpra., and a number 
of New York authorities including Coddington v. Bay, 20 Johns, 
632, which is a case of negotiable paper and contrary to Allaire 2. 
Hartshorne. 

Next in order is DeWitt v. Van Syckel, 2. Stew. Eq. 
209, (1878), the syllabus of which on this point reads: ‘‘A 
mortgage as a step in a scheme to defraud creditors will 
be upheld even against creditors in the hands of a bona 
jide assignee for value; but in order to be considered an 
assignee for value he must pay money, surrender a valuable right 
or assume an irrevocable obligation. The surrender of a pre-exist- 
ing debt is a sufficient consideration.’’ The Vice Chancellor relies 
on Mingus v. Condit and Pancoast v. Duval, supra, in New Jer- 
sey and 2 Leading Cases in Eq. 4 Am., Ed., p. 82, where all the 
authorities are collected. 

If it were not for three authorities in 9. Stew., all adhering to 
the rule in Uhler v. Semple, and ignoring this long line of cases 
which in following Mingus y. Condit, virtually overrule Uhler v. 
Semple, we would be justified in considering the doctrine settled 
in our courts, but this revival of Uhler v. Semple after so long a 
sleep, can not but create confusion, and the fact that Ubler o. 
Semple is confessedly founded on a perversion of Allaire v. Harts- 
horne, which the same Judge afterwards noted and withdrew from 
in Mingus v. Condit, together with the fact that in the opinion of 
the American editor of leading cases in equity, 4 Am., Ed. p 83,” 
‘the main current of decisions is that the existence of an antecedent 
debt is not a valuable consideration for the transfer of real or per- 
sonal estate as security for its payment,’ gives more reason for the 
respectful opinion that it would have been better as well as more 
harmonious to have allowed Uhler v. Semple to have rested in 
peace. Although decided in 1869, it has not been referred to or 
approved on this point until 1882, while the question has been in 
the interim a constantly recurring one. It is interesting to note 

‘that the American editor to the Leading Cases in Equity, 4th Am, 
Ed., p. 86, classes New Jersey among those states which do not 
hold such a purchaser to be for value, relying on Mingus v. Condit 
and Wheeler v. Kirtland, whi supra. R. H. McC. 
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IN THE MATTER OF ADMITTING TO PROBATE THE WRITING PURPORTING TO BE 
THE LAST WILL OF HENRIETTA SEAMEN, DECEASED. 


(Mercer Orphans’ Court.) 


Will— Undue Influence—Copy of Testa- 
ment.—1. A will even if obtained by undue 
influence may be ratified and validated by 
the testatrix’s carefully preserving it for sev- 
eral years, in this case ten years, thereafter. 

2. If a will which revokes a former will 
be fraudulently destroyed, a copy of the de- 
stroyed will is competent to prove the revo- 
cation, although the Orphans’ Court may not 
have jurisdiction to probate the destroyed 
will, 

3. A will was executed in 1872, and de- 
posited by the testatrix in the Surrogate’s 


pressly revoking that of 1872, was said to 
have been made in 1876, and what purported 
to be a copy of it was produced. The orig- 
inal will of 1876 could not be found, after 
dilligent search, and there was no evidence 
to show that the husband of the testatrix, 
the sole beneficiary of the will of 1872, was 
implicated in its destruction, or that he even 
knew of the existence of either will. edd, 
that the non-production of the will of 1876 
raised a legal presumption that it had been 
destroyed by testatrix, and that its destruc- 
tion revived the will of 1872. 


vault for safe keeping. Another will, ex- 

Mr. Hauser and Mr. Richey for proponents. 

Mr. Vroom and Mr. Bergen for caveators. 

Opinion by Stewart, P. J.: Henrietta Seaman, late of the city 
of Trenton, died on December 14th, A. D. 1882. A paper purport- 
ing to be her last will and testament, and to have been executed 
in 1872, was offered for probate before the Surrogate. <A caveat 


against admitting it was filed on December 27th, 1882, by Carl 


Seitzenahl, who claimed to be one of the heirs at law of decedent. 
On January 6th, 1883, another caveat was filed by Col. William 
Frishmuth and Maria, his sister, who claimed to be nephew and 
niece of decedent. The caveat of Maria, however, was afterwards, 
on March 30th, 1883, withdrawn. The grounds alleged for contest- 
ing the decedent’s will of 1872, were undue influence exercised 
over testatrix by her husband, Frank Seaman, the sole legatee and 
devisee therein named, and also a revocation of this will by 
the execution of another and later one, in 1876, inconsis- 
tent with that of 1872 in its provisions, and expressly re- 
voking all former wills. At the hearing, considerable testimony 
was taken, but most of it consisted of proof of declarations of the 
testatrix relative to the provisions of her will, and the division of 
her property among her relatives, etc., and her opinion of her hus- 
band and of her nephew, Col. Frishmuth, made by testatrix subse- 
quent to the making of her will of 1872. Under the well settled 
rule in this state, such evidence is clearly incompetent, notwith- 
standing an attempt was made by counsel to distinguish between 
those declarations which tended to uphold or ratify the provisions of 
the will, and those which tended to impeach or invalidate it. Butno 
such distinction is recognized in law—all declarations by a decedent 
made after executing his will are inadmissible in evidence, to prove 
undue influence, or to explain or vary such will. If, however, un- 
due influence has been otherwise established, then such declarations 
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may be competent to fix the extent and effect of such influence. 
Rusling v. Rusling, 8 Stew. Eq. 120; 9 Id. 603; Davis v. Davis, 123 
123 Mass.590; Runkle v. Gates, 11 Ind. 95; Barker v. Barker, 9 
Stew. Eq. 259; and such evidence, although admitted, may be af- 
terwards disregarded, as mere hearsay. Marx v. McGlynn, 4 Redf. 
455, 88 N. Y. 357. 

The evidence adduced shows that the testatrix was married to 
Frank Seaman in 1867; that she always was an industrious and fru- 
gal woman, and had earned and saved several thousand dollars, 
which, at the time of her death, she had invested in several houses 
and lots in Trenton; that her husband gave her $600, just before 
their marriage, with which she bought a house, taking the title 
thereto in her name as Henrietta Seaman; that her husband was not 
very successful in his own trade, that of a shoemaker; that he was 
violent towards her on at least two occasions, in one of which the 
police were called in, and in the other he was actually arrested for 
maltreating her grossly; so much so that the family physician was 
sent for and attended her, and for this offence her husband was 
locked up in the county jail, until bailed through her efforts; that 
this quarrel began about an insurance policy, that testatrix had ta- 
ken out on the life of one Philip Mathes, for $3,000, as a specula- 
tion, and her husband was provoked at her paying so much money 
for the premiums, and wanted the money himself, and also to de- 
stroy the policy; that he went away from home on two occasions, 
once to Elizabeth in 1877, where he remained between four and five 
months, working at his trade, and while he was there testatrix went 
to Elizabeth twice to visit him; and afterwards while he was absent 
in Bethlehem, Pa., for about eleven months, she also went there 
twice to see him, and ‘‘ staid a couple of days; that, aside from 
her declarations and complaints, no one ever knew of his abusing 
her, at any other time; that the first fracas occurred while they 
were living in Warren street in 1867 or 1868; and the second, for 
which he was arrested, while they were living in Greene street, 
above the Feeder, in 1868 or 1869. The will of 1872 was drawn by 
Charles Megill, an acquaintance of Mrs. Seaman, after a previous 
interview relating thereto, (which will be more fully described here- 
- inafter); that after executing the will of 1872, the testatrix depos- 
ited it with the Surrogate, whom she knew, for safe keeping, where 
it was found after her death. 

The caveators insist that the evidence of Charles Megill, the sur- 
viving witness to the will of 1872, shows, in the first place, that 
that will was never duly executed, because testatrix is not shown 
to have requested the witnesses to sign her will as subscribing wit- 
nesses, and the case of Errickson v. Fields, 3 Stew. Eq. 634, was 
cited to support their position. But that case only holds that a 
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declaration by a testatrix that the instrument is her last will and 
testament made before she signed it, is as valid as if made after 
she had signed it. In the present case Mr. Megill testifies that he 
stood in the doorway between the room where he and testatrix 
were and the room where Mr. Glenn, the other attesting witness, 
was, and called him in where they were, and then told him he 
wanted him to be a witness to a will, and he (Glenn) said he 
would, whereupon Mr. Megill read the will aloud to testatrix in 
Glenn’s presence, and she said it was all right; that he thinks 
Mrs. Seaman heard him say to Glenn, that he wanted him to be a 
witness to a will, but that she said nothing to Glenn; that after it 
was read they all signed it. This appears to me to be a good exe- 
cution of the will, so far as concerns a compliance with the statu- 
tory requisites, and it is clearly distinguishable from Ludlow v. 
Ludlow, 8 Stew. Eq., 480, 9 Id., 597. 

In Turnure v. Turnure, 8 Stew. Eq. 437, where the witnesses 
were requested to attest the will, it was spoken of as the testator’s 
will, and one witness testified that the other told him, in the pres- 
ence and hearing of the testator, what the paper was; and he 
testified also that the will was read aloud in the presence of the 
witnesses and of the testator, who expressed his approval thereof, 
before it was executed. The will was sustained as having been 
duly published. Also Johnson’s Case, 57 Cal., 529. 

The caveators insist, in the second place, that the testimony of 
Mr. Megil!l shows that the decedent never intended this to be her 
last will; that she executed it under duress, in favor of her hus- 
band, as she then said, ‘*To save her own life, she was always 
afraid of it,’? and ‘‘because he was continually worrying her aud 
threatening her life;’’? that Mr. Megill told her she could make a 
will and give it to her husband, and make another the next week; 
that he told her this because she supposed that a will was like a 
deed, irrevocable; and that after he told her this, she consulted 
some one else, who corroborated his statement as to the character 
and effect of a will, whereupon she executed the will of 1872, 
merely to pacify her husband; and that these cotemporaneous 
declarations, taken in connection with her husband’s two aggra- 
vated assaults upon her (already described) constitute such undue 
influence on his part as to avoid the will of 1872, in which he is 
the sole legatee and devisee. 

Undoubtedly, the declarations of a testator made at the time 
when he is executing his will are competent evidence towards 
establishing undue influence on the part of the beneficiary under 
the will, although their effect as evidence is limited to proving the 
testator’s mental condition, rather than the fact of the undue in- 
fluence itself, which ought to be proved otherwise, or at least by 
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evidence corroborative of such declarations. Robinson v. Hutch- 
inson, 26 Vt. 38; Rusling v. Rusling, 8 Stew. Eq. 120, 9 Id. 603; 
May v. Bradlee, 127 Mass. 414. 

In Beaubien v. Cicotte, 12 Mich., 459, on an allegation of undue 
influence by a wife over her husband, his statements that he re- 
gretted his marriage, that he was not master at home, that he was 
afraid of his wife, and was compelled to submit to her demands 
or otherwise there would be trouble in the house, were deemed 
competent in a proceeding to set aside a will made in his wife’s 
favor. 

In Reynolds v. Adams, 90 Ill. 134, evidence of the husband’s 
declarations as to his wife’s importunities and annoyances, coupled 
with his own helplessness from a protracted illness, was admitted 
to corroborate other testimony of her influence in obtaining a will 
giving her the most of his estate. 

Now, although general bad treatment of a wife by her husband 
may not be sufficient to avoid a will made by her in his favor, as 
was held in McMahon v. Ryan, 20 Pa. St. 329, yet the two prior 
aggressive and unjustifiable attacks upon the testatrix in this case, 
tend to show such influence or coercion over her, taken in connec- 
tion with her declarations to Mr. Megill, as would, without other 
circumstances, raise a serious and difficult question whether the 
will of 1872, is not void because of the husband’s influence, al- 
though he is entitled to the benefit of his testimony that he did 
not know of the existence of the will of 1872, Brick v. Brick, 66 
N. Y. 144, 149. 

It seems to me, however, that there is another important element 
in this case, which must next be considered, —that is, the ratifica- 
tion of the will of 1872 by testatrix, by acquiescence in its disposi- 
tion of her property for ten years after its execution, and long 
after there is any evidence whatever of violence or duress on the 
part of her husband towards her, but on the contrary some of 
their neighbors testify as to their living peaceably and quietly to- 
gether after 1869, notably Edward Husted, Charles Schilling and 
Maggie Pfeiffer. Iexclude, of course, testatrix’s declarations after 
1872, which, it may be remarked, are so contradictory, if all the 
witnesses are to be believed, that they are worthless as evidence, 

‘even if they were competent. 

That a will obtained by undue influence may be ratified by the 
testator allowing it to remain uncancelled for any considerable 
length of time after its execution, or after the removal of the in- 
fluence, is established in Taylor v. Kelly, 31 Ala. 59; Shailer v. 
Bumstead, 99 Mass. 112; Small v. Small, 4 Me. 220 (where the will 
remained uncancelled for four years); Wilson v. Moran, 3 Bradf. 
172, 185, (where it so remained for six years); Pierce v. Pierce, 38 
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Mich. 412, 418, (where it was kept by testator nearly two years, 
after its execution, when he was alleged to have been intoxicated); 
and the only case I have found holding otherwise is Lamb v. Girt- 
man, 26 Ga. 625, but no reference is made there to any other 
authority, and the matter is disposed of summarily in a few lines 
in the opinion, and apparently without much consideration. 

My opinion at this stage of the case, is, that the will of 1872, 
was ratified by the acts and conduct of the testatrix, and conced- 
ing that it was originally obtained by such undue influence as to 
invalidate it, it should nevertheless be admitted to probate, unless 
some of the other objections raised by the caveators are sustained, 
and sufficient to prevent it. Those objections will be now consid- 
ered. 

The caveators next insist that, even if the will of 1872 was duly 
executed and not void on account of Frank Seaman’s undue in- 
fluence, yet it was revoked by the will of 1876, executed in Phila- 
delphia by the testatrix in favor of her nephew, William Frish- 
muth, her niece, Johanna Kuchler, and her husband, Frank Sea- 
man, giving one-third of her estate to each, and expressly revok- 
ing all former wills. The details of the execution of this will are 
given by Wm. Frishmuth and one Jacob Kiefer, who was one of 
the attesting witnesses thereto, (the other attesting witnesses, John 
Flynn, and Charles N. Sidebotham, the lawyer who drew the will, 
are said to be dead). A copy of the alleged will of 1876 is pro- 
duced and offered in evidence, and the circumstances under which 
it was made are related. The will itself is not produced, although 
there is proof of diligent search having been made for it. 

There are many suspicious circumstances surrounding the execu- 
tion of this will of 1876, shown both by internal evidence, from an 
examination of this alleged copy, and also by external evidence, 
e. g., the fact that the caveators insist that Frank Seaman was to 
be entirely cut off by the testatrix; whereas, by the will of 1876, 
he is given one-third of her estate; the fact that testatrix wrote 
her name to the will of 1872, (and here it may be remarked that a 
mortgage executed in 1880 and a promissory note in 1875, to both 
of which she wrote her name, are produced by the proponents as 
exhibits), whereas, from the copy of the will of 1876, she appears 
to have made her mark in signing that will; the fact that while 
she carefully preserved the will of 1872 (which is claimed by the 
caveators to have been, when obtained, only a temporary expedient 
for the sake of pacifying her husband, ) by depositing it in the Sur- 
rogate’s vault, she put the will of 1876, tied up in some old rags, 
under the cellar stairs of her own house ; the fact that the will was, 
after its execution, retained by the lawyer who drew it, for the 
purpose of adding some embellishments or endorsements, until the 
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day after it was executed, when the alleged copy was made by Col. 
Frishmuth, and when it was taken by Col. Frishmuth and Jacob 
Kiefer to the post office, and mailed to testatrix at her house where 
her husband might have received it instead of herself, for she was 
generally at work in the market every day ; the fact that testatrix, 
notwithstanding she had revoked the will of 1872 by that of 1876, 
never removed the will of 1872 from the Surrogate’s office where 
she herself had placed it. 

An inspection of the alleged copy shows also that it was prob- 
ably not all written at the same time, or at least not by the same 
pen and person, although it is otherwise stated by Col. Frishmuth 
and Jacob Kiefer: thus the words ‘‘ one third”’ on the first page at 
the end of the fourth line from the bottom of the page, appear to 
be in different ink and in different handwriting from the rest of 
the page, as do also the names of the subscribing witnesses on the 
second page, while the name of the testatrix is abbreviated to 
‘Henrietta (her x mark) S.,’’ (that a testator’s name was incor- 
rectly spelt, isa matter for the jury’s consideration whether it is 
his signature, McMeehen v. McMeehen, 17 W. Va., 683;) and is 
written in lead pencil, as well as the place of residence of Jacob 
Keifer ; and although the attestation clause says that testatrix af 
fixed her seal thereto, the copy shows no trace of a seal so affixed. 

Most of these facts, and others not here mentioned, were referred 
to by the proponents’ counsel, as showing that the copy of the will 
of 1876 was a forgery, and that the pretended original never exist- 
ed. It is not necessary to decide whether the will of 1876 was a 
valid and existent document or not, since, in the view taken by 
me, that question is immaterial, for, admitting that it was duly 
executed, and was the last will of the testatrix, and that it revoked 
the former will of 1872, yet it has not been produced. It has been 
traced by the caveators to the custody of the testatrix, and no 
further. 

Now, while it is true that if a subsequent will be fraudulently 
destroyed, or its loss clearly proved, its contents may be shown for 
the purpose of revoking a prior will, where its provisions are in- 
consistent therewith (Brown v. Brown, 8 E. & B. 876; Day v. 
Day, 2 Gr. Ch. 549; Wallis v. Wallis, 114 Mass. 510; Vining v. 
‘ Hall, 40 Miss. 83;) and this may be shown, and its full effect al- 
lowed, even if the Orphans Court has no jurisdiction to probate a 
lost or destroyed will, (Bailey v. Stiles, 2Gr. Ch. 220; Apperson 
v. Cottrell, 3 Port. 51; Waggener v. Lyles, 29 Ark. 471; Simpson’s 
Case, 56 How. Br. 125,) yet here is no proof of the will of 1876 even 
having been in existence at the time of testatrix’s death, (Foster’s 
Appeal, 87 Pa. St. 67,) which is essential, (Kidder’s Case, 57 Cal., 
282,) still less of Frank Seaman, or any one else at his instigation, 
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having suppressed or destroyed it; nor any proof that he ever 
knew of its having been made or of its whereabouts, except the 
possible inference that may be drawn from the alleged declaration 
of the testatrix that in 1876 it was concealed in the cellar of the 
house where she and her husband lived. Now, inferential proof 
of the destruction of a will, to be availing, must, like inferential 
proof of fraud or undue influence in obtaining a will, be natural 
and necessary, (Dale v. Dale, 9 Stew. Eq. 269 ;) and it is enough to 
say that there is no proof whatever to indicate that Frank Seaman 
destroyed the will of 1876. 

Nevertheless, the will of 1876 has not been found or produced, 
and therefore another presumption of law arises, that is, that tes- 
tatrix herself destroyed it, Eskerby v. Platt, L. R.,(P. & D.,) 281; 
Weeks v. McBeth, 14 Ala. 474; Betts v. Jackson, 6 Wend. 173; 
Minkler v. Minkler, 14 Vt. 125; Newell v. Homer, 120 Mass. 277. 

If then, the testatrix cancelled or destroyed the will of 1876, as, 
in the absence of satisfactory evidence of its destruction by some 
one else, we are bound to presume its destruction, revived the will 
of 1872, as was held by the Ordinary in Randall v. Beatty, 4 Stew, 
Eq. 643. Therefore the conclusion is, that the will of 1872 must 
be admitted to probate. 





FREDERICK§FRELINGHUYSEN, RECEIVER, ETC., v. OSCAR L. BALDWIN, ET AL. 
(U. S. District Court, District of New Jersey, May 24, 1883.) 


Surety—Cashier’s Bond.—Ina suit upon vision, whereby he was able to misapply the 
the bond of the cashier of a National Bank funds. Nor is it a good plea that the cashier 





it is not a good plea that the defendant was 
only a surety, and that the president and di- 
rectors of the bank had failed to exercise 
diligence and to look into the management 
and see to the faithful discharge of the duties 
of the cashier, but had intrusted the entire 


was a director of the bank, whereby his pow- 
ers were enlarged, and that this was not 
made known to the surety. The election 
was open to the public knowledge. It was 
not required of the bank to volunteer to give 
this information to the defendant. 


business of the bank to him without super- 

In debt. On demurrer to plea, etc. 

Nixon, J.: This suit is brought by the Receiver of The Me- 
chanics’ National Bank, of Newark, against the Cashier and his 
Sureties, on their bend to the corporation, dated May 30, 1865 ; 
the condition of which was, that ‘‘if the said O. L. Baldwin shall 
make known to the president of the said Mechanics’ National 
Bank, for the time being, without delay, any false entry, error or 
mistake which he shall or may discover, or know to have taken 
place in any book or books belonging to the said corporation, or in 
any transaction, matter or thing relating to their business affairs ; 
shall faithfully keep their secrets, and shall in all things well and 
faithfully perform the duties of cashier of the said Mechanics’ Na- 
tional Bank, so long as he shall continue in that capacity, then 
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the obligation to be void,’’ etc. The case comes before the court 
on demurrer to the third and fourth pleas of Daniel Dodd, one of 
the sureties on said bond. 

The third plea is in substance, that the defendant (Dodd) is only 
a surety on said bond; that it was the duty of the president and 
directors to exercise diligence and examine the accounts of the 
bank, to look into the management and see to the faithful dis- 
charge of the duties of the cashier ; that he became surety only on 
the faith that this would be done; that from the date of the bond 
to the commencement of the suit the entire business had been en- 
trusted to him without proper supervision, and without the exam- 
ination of its books or relations with other banks, and especially 
The Mechanics’ National Bank, its correspondent in New York ; 
that an examination of that bank and a comparison of its books 
and statements would have revealed the frauds and prevented or 
curtailed losses; that the president drew his salary and neglected 
his duties ; that because the control was in the hands of Baldwin 
he was enabled to misapply funds without hindrance or suppres- 
sion, and the board permitted and enabled him to do so; and that 
no right exists in the plaintiff to recover from him, asurety. 

The fourth plea alleges, that before the execution of the bond 
the said Baldwin was a director, but without the knowledge of the 
defendant, and was afterwards elected cashier, and yearly thereaf- 
ter was elected director, and by reason of the conjunction of the 
offices his powers were greatly enlarged and the office changed and 
the risk of the sureties increased ; that it was the duty of the board 
to have made this known to the surety ; that they did not and de- 
fendant did not know it; that concealing it was a fraud on the sure- 
ties and the bond is invalid as to them. 

I. The case of Minor v. The Mechanics’ Bank of Alexandria, 1 
Pet. 46, conclusively determines that the third pleais bad. It is 
to be observed, that the plea charges no fraud or complicity 
against the President and Directors, but simply a neglect of duty 
in not themselves discovering what the sureties covenanted the 
cashier should reveal. In this respect it falls short of the case of 
Minor v. Bank of Alexandria, supra. 

2. The fourth plea charges fraud on the sureties, in that when 
‘ they entered upon the bond, the corporation concealed from them 
the fact that the cashier was one of the Directors. His election 
to that office was not a secret and, in the nature of things, could 
not be. The provisions of the National Banking Act require, that 
a certificate of the election of all Directors of National Banks 
shall be annually filed in the office of the Comptroller of the cur- 
rency. If the surety thought that the holding of such an office 
increased the temptations of the cashier to act fraudulently, he 
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could easily have obtained the information by application to the 
Comptroller. It does not appear that he made any inquiry of the 
President or Directors. It is not necessary to determine what 
would have been the legal result, if he had inquired and had been 
misinformed. 

The plea then substantially alleges that the bond is invalid as 
against the sureties, because the corporation did not volunteer in- 
formation of the fact. 

The decision of the Supreme Court, in the case of Magee v. The 
Manhattan Company, 92 U. S. 93, is authority for holding that 
the 4th plea is also bad. 

The demurrer to each of the pleas is sustained. 





NEW JERSEY SUPREME COURT, 


(Abstracts of Opinions, June Term, 1883.) 
THE STATE, EX REL, JOSEPH W. BARNES, v. FRANCIS C. MEEHAN. 
Office Intrusion—Quo Warranto. 

On Information. 

BEASLEY, C. J.: The office of keeper of the jail, authorized by 
the statute to be erected on the county farm. in Hudson county, is 
of a public nature and an intrusion into such office is remediable 
by an information in the nature of a guo warranto. 

The use of that procedure is extended by the statute of this state 
to a usurpation of any public office. 

An outgoing board of chosen freeholders cannot fill an office that 
will not become vacant during the term of their own official life. 

If a demurrer be put into an information it is not a matter of 
course for the court to allow it to be withdrawn, and a plea to be 
filed. 

Where it appears that an intrusion has been consciously wrong- 
ful a part of the judgment will be a fine as a punishment. 

Counsel will be given an opportunity to be heard on the question 
whether a fine should be imposed in this case. 





HULDAH B. YOUNG, ET AL., v. WILLIAM YOUNG, ET AL. 
Orphans’ Court—Rule to limit Creditors. 
On Demurrer. 
BEASLEY, C. J.: A decree of the Orphans’ Court founded ona 


14 
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rule limiting the time for creditors to present claims, has the effect 
of barring all actions on claims not presented within the prescrib- 
ed time. An action founded on a claim presented in the interim 
between the expiration of the time fixed in the rule and the decree 
will not be sustained. 

PARKER, J., dissented. 





JOHN MURTAGH, ET AL., v. THE MAYOR AND ALDERMEN OF PATERSON. 
Charter of Paterson—Assessments—Paving, ete. 

On Certiorari. 

Reep, J.: The only method provided by the charter of the city of 
Paterson for paving and macadamizing streets, is by the imposition 
of aspecial assessment for the whole ora part of the expense of the 
work. Repairs of streets may be done solely at the expense of 
the public. The resolutions of the Board of Aldermen and the 
proceedings thereunder relating to the paving of parts of Bridge, 
Cross and Market streets, and the macadamizing of Totowa avenue, 
are designed to apply the sum of $40,000 to be raised by general 
tax, under an appropriation for permanent improvements. Held, 
that the resolutions and proceedings are without authority in the 
city charter. 





JOHN E. O'NEIL ». ROBERT FREEMAN, ET. AL,, EXECUTORS. 
Orphans’ Court—Suit against Personal Representative. 
On Demurrer. 
Van SyckeEt, J.: Section sixty-six of the Orphans’ Court Act 
gives the right of suit against the personal representative only after 
final settlement in the court where the account must be passed. 





ANDREW CONNORS v. THE STATE, 
Indictment—Charge of Murder. 

In Error. 

The defendant was convicted upon an indictment under the 78th 
section of the Crimes act, which charged him with an assault upon 
Louis Noll, with intent to kill and murder him, the said Louis 
Noll, feloniously, wilfully, and of his malice aforethought, without 
specifying particularly the manner in which the intent was mani- 
fested. Held, that the defect, if it exists, is a formal one which 
. did not prejudice the defendant in maintaining his defence on the 
merits, and, therefore, by force of the 89th section of the Criminal 
Procedure Act, the judgment against him should be affirmed. 





WILLIAM W. HOYT v. FRANCIS NEWBOLD. SAME v. KEARNEY LAND CO. 
Presumption of death—Proof required to rebut. 
In Ejectment. On rule to show cause. 
PaRKER, J.: A person who absents himself from this state for 
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seven successive years is presumed to be dead, and the party assert- 
ing that he is living must prove it. After the presumption of death 
arises, the burden of proof is on the party denying the death to 
show that the person is alive and to overcome the presumption by 
proof. There should be something more than similarity of name 
to overcome the presumption of death, raised by the statute. The 
identity of the person should be proved. Rule absolute to set 
aside verdict for plaintiff and enter verdict for defendant. 





JAMES S. MOTT v. THE NEW YORK, ONTARIO & WESTERN RAILWAY CO. 


Estate Fee or Life Estate—Devisable Interest. 

In Ejectment. 

PaRKER, J.: John Hopper died in 1819, leaving a will, which 
contained the following, viz: ‘‘Secondly, I give, devise and be- 
queath unto my three grand children, namely, Garret Hopper 
Stricker, Ann Stricker and Wyntie (Winefred) Mott, wife of Jor- 
dan Mott, and their heirs forever, all my real estate, wheresoever 
and howsoever situated in the city and county of New York and 
in the county of Bergen, in the state of New Jersey. The said real 
estate so devised to my said grand-children to be disposed of as fol- 
lows, by my executors hereinafter named and the survivor of them, 
or the executors or administrators of such survivor, that is to say: 
the said real estate shall not at any time hereafter be sold or alien- 
ated, but my said executors or administrators, or such survivor 
shall from time to time lease or rent the same, on such terms and 
for such rent as they may deem most advantageous to my said 
heirs, and the rents,issues and profits of the same shall be annually 
paid by my said executors and the survivor of them, or the exec- 
utors or administrator of,such survivor, to my said heirs, in equal 
proportions, and if either of my said heirs or their children law- 
fully begotten shall choose to occupy any part of my said real es- 
tate, he, she or they shall have a preference to any other applicant 
on paying a reasonable rent for the same. * * * * And in 
case any of my said heirs and devisees shall die without lawful 
issue, then and in such case my will is that the share of the one so 
dying shall be and inure to the sole use, benefit and behoof of my 
said grandchildren and the survivors of them and the heirs of such 
survivors forever.’’ All the grandchildren are dead as also the ex- 
ecutors of John Hopper. Winefred Mott left her surviving four 
children, of whom James 8. Mott, the father of the plaintiff, was 
one. James 8. Mott died intestate after the death of his mother, 
leaving plaintiff, his only child, heir surviving. Winefred Mott 
left a will in which she devised all her real estate to three of her 
children, not including her son, James 8. Mott. Held, that Win- 
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nefred Mott did not have a fee in any part of the lands of which 
John Hopper died seized, but only an interest for life in the undi- 
vided one-third part, and that she did not havea devisable interest 
in the property in question. Also held, that upon the death of 
the grandchildren (the active duties of the trust having ceased) 
James 8. Mott, a son of Winefred Mott, under the will of John 
Hopper, took in fee the undivided one-fourth of one-third, being 
the undivided one-twelfth of the premises, and that the same 
descended to the plaintiff, his only child. Rule discharged. 





STATE, LIVINGSTON, PROS. v. TRINITY CHURCH, TRENTON. 

Ecclesiastical Law—Pews—Church Wardens.—Mr. Livingston 
had been deprived, by resolution of the Vestry in April of last year, 
of his pew in Trinity Church, on the ground that he was detrimen- 
tal to the parish and was guilty of false, malicious and slanderous 
language to and of the Rector, Rev. Mr. Barbour. The Vestry 
further resolved to receive no donation from him for church purposes. 
The action of the Vestry was brought before the court by certiorari. 

Depur, C. J.: That part of the resolution which refers to the 
character and conduct of Mr. Livingston can be considered on a 
certiorari. Theinjury from the words can only be redressed by ac- 
tion. By the English law the body of a church was formerly com- 
mon to all the parishioners. Afterwards pews were assigned by the 
Ordinary and under him by the wardens. The disposition of the 
pews was left to the wardens and the ecclesiastical authorities. 
The courts will not interfere in the regulations of religious bodies 
unless rights of property are involved. There is no property in a 
pew except it be held in connection with a house and then only 
when the right is derived by prescription, and to prove this it must 
be shown that repairs have been made by the claimant or those 
through whom he derives his title. The Episcopal church in this 
country is governed by English Ecclesiastical law, except so far as it. 
has been changed by statutes. The charter of Trinity Church, and 
the plans adopted by the Vestry do not give the prosecutor a right 
toa pew. When the free church plan was adopted, it was declared 
that the seats should be arranged as they were then occupied, but 
this did not give a right of property or take away the control of 
the wardens over the pews. A renunciation of their right to con- 
trol the sittings according to well established ecclesiastical law is not 
to be easily presumed. The prosecutor has no right to the seat. 
The Vestry hadaright toremove him. It is contended that this could 
not be done without notice. A body having judicial power must 
give notice, but this does notapply to an act which is wholly dis- 
cretionary. In such an act no certiorari lies. The court cannot 
consider the reasons given for the act but only the act itself. The 
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fact that the reasons were stated in language calculated to give of- 
fence makes no difference. 1t was also contended that the resolu- 
tion was improper in refusing to receive the contributions of the 
prosecutor because this would deprive him of the power to vote, but 
it would not have this effect. A communicant has a right to vote 
whether he contributes or not and the prosecutor is a communicant 
and therefore his right to vote is not affected. Certiorari dismissed. 

Mr. Vroomand Mr. Pitney for prosecution. 

Mr. Stewart and Mr. Lowthorp for defendant. 





HOFF v. THE WEST JERSEY R. R. CO. 
Railroad—Fires—Sparks—Negligence. 

Beas ey, C. J.: If a railroad company use upon its engine a 
spark-arrestor of an improved pattern in general use, and which 
upon a careful inspection by a skilled mechanic appeared to be in 
good condition, such company will not be responsible for damage 
done by a fire occasioned by sparks escaping through such spark- 
arrester. 





JAMES B. GRAVES v. THE STATE OF NEW JERSEY. 

Indictment—Charge of Murder—Insanity—Burden of Proof. 

Brastey, C. J.: 1. An indictment charging under the language 
of the 45th section of the criminal procedure act, is constitutional 
and legal. 2. The defence of insanity must be established by a 
preponderance of proof, and in such case the burden is not on the 
state to satisfy the jury of the sanity of the prisoner beyond a 
reasonable doubt. 





STATE—WILLIAM YOUNG, PROSECUTOR v. THE INHABITANTS OF THE TOWN OF 
PHILLIPSBURG AND THOMAS D. SWEENEY. 


Certiorari—Assessment—Ordinance. 

ScupDER, J.: 1. When the report of Commissioners to assess 
lands for a public improvement fails to show the rule adopted in 
estimating damages, the court on its own motion will grant a rule on 
the commissioners to certify touching such omission or defect 
(Rev. 1273.) 2. The report of the commissioners and the resolu- 
tion of the council confirming the report need not be approved by 
the Mayor by charter of Phillipsburg (Laws, 1872 p. 490.) 3. Ob- 
jections to an ordinance for informalities in its enactment will not 
be considered when the work authorized by it has been in whole or 
in part done with the knowledge of the prosecutor, and after a 
reasonable time given him to object. 


STATE, AMENA M. CULVER, ET, AL. v. MAYOR AND ALDERMEN OF JERSEY CITY. 


Assessments— Water Rates—Costs. 


ScuppeEr, J.: 1. Water rates charged against the prosecutors 
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set aside. (1) because not assessed according to benefits against 
vacant lots and lots with buildings thereon where water is not 
taken ; (2) nor according to the value of the lands assessed. 2. 
Where the objection to the assessments is based on the unconsti- 
tutionality of the law under which they are made, the laches of 
the prosecutors is no bar to the writ of certiorari brought to set 
them aside ; nor cause for its dismissal. 3. Where the return and 
proof do not show that there has been a demand and refusal by 
the Board of Public Works to remit such assessment before the 
writ was issued no costs will be allowed. 





STATE, RED STAR LINE STEAMSHIP CO., PROSECUTOR v. MAYOR AND ALDERMEN 
OF JERSEY CITY. 


Water Rates—Charge for Meters—Forfeiture. 

ScuppDER, J.: 1. The Board of Public Works cannot under the 
charter of Jersey City charge certain water consumers with expen- 
sive meters put in by them to regulate the supply and rent to be 
paid, without the consent of the person charged ; nor impose the 
penalty of cutting off the water for non-payment of the price of the 
meter. 2. The provision in sec. 87 of the charter that their rules, 
regulations and by-laws shall not be inconsistent with the consti- 
tution and laws of the state of New Jersey or of the United States, 
forbids the making of unwarranted discriminations in particular 
cases and arbitrary charges, with the penalty of forfeiture of the 
right to-use the water. 





STATE, EX REL. WILLIAM E. FINK v. EDWARD J. THOMPSON, OVERSEER, ETC. 
Mandamus—Obstruction of Highway. 

ScuppDER, J.: A mandamus will not be allowed to compel an 
overseer of roads to remove the platform of scales for weighing coal 
from the side of a public road on application of the owner of adja- 
cent lands. His remedy is by an action for special damages or 
perhaps by an indictment. 





STATE, THE PAVONIA HORSE R. R. CO. v. THE MAYOR, ETC., OF JERSEY CITY. 
Licenses—Local Law. 

Drxon, J.: The act respecting licenses in cities of the first 

‘ class in regard to Horse Railroad Companies (P. L. 1882, p. 247) 

is local and special, and therefore unconstitutional. 





STATE, MARTIN V. McDERMOTT v. CHARLES H. MILLER. 
Mandamus—E lection—Charter of Hoboken. 
ScuppER, J.: 1. A mandamus will be allowed to induct a city 
clerk into office to which he has been appvinted by common coun- 
cil, when the office is not filled, and there is no adverse claimant in 











~~ OO ODO t © 


“~ 


SS + — aw 











NEW JERSEY SUPREME COURT. 215 


possession. 2. The charter of Hoboken enacts that the council- 
men, or a majority of them in council assembled, by not less than 
four concurring votes, shall and may from time to time elect cer- 
tain officers. Held, That the addition of the fourth ward, making 
the whole number of councilmen eight, instead of six, did not 
make five votes or a majority of the board necessary to elect, but 
that four votes being a majority of a quorum, might elect. 3. 
Section 34 of the charter of Hoboken (1855, p. 460) directing that 
every ordinance and resolution affecting the interest of the city 
shall, before it takes effect, be presented duly certified to the 
Mayor for his approval, does not apply to the appointment of offi- 
cers by the common council. 





STATE, EX REL. MAHLON S. DRAKE, JR., v. STEWART CAMP. 
Appeal—Mandamus— Record. 

Dixon, J.: 1. Certificates of inferior courts as to what has 
transpired in their presence cannot be contradicted by affidavits. 
2. If an appellant who has taken an appeal from a justice to the 
common pleas does not exercise proper diligence to have the tran- 
script duly certified and promptly sent up, and thereby the respon- 
dent loses a trial day, it is within the discretion of the common 
pleas to dismiss the appeal. 3. Mandamus will not be awarded to 
compel a court to do what in its discretion it might lawfully refuse 
to do. 


SUSAN WHITE v. SAMUEL ROCKAFELLAR, ET ALS. 
Levy—Amercement of Sheriff—Notice of Motion. 

Drxon, J.: 1. Ona motion to amerce a sheriff for neglecting to 
levy a writ of fi. fa., the plaintiff is not required to show with pre- 
cision the value of the property on which a levy might have been 
made. It is enough if he show that the neglect has deprived him 
of a substantial benefit under his writ. 2. A notice of a motion to 
be made before this court upon a day specified (which is a day of 
general election) ‘‘or as soon thereafter as the court can attend to 
the same”’ is a good notice for the day succeeding the designated 


day. 


JAMES TENEY v. JACOB WILSON. 
Lien upon Judgment—Equitable Assignment. 

On Rule to show cause. 

Drxon, J.: 1. An agreement between an attorney and his client 
that the attorney shall have a lien upon a certain judgment to be 
recovered for a specific sum as compensation for his services, con- 
stitutes a valid equitable assignment of the judgment pro tanto 
which attaches to the judgment as soon as entered. 2. The equity 
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of the assignee under such an assignment is superior to the claim 
of the judgment debtor to set off against the judgment a judgment 
against the plaintiff which he, the debtor, had purchased after the 
entry of the judgment against himself, and before he had notice of 
the assignment. 3. A failure to give to the debtor notice of the 
assignment of the debt will not subject the assignee to merely 
equitable claims of the debtor which do not attach to the debt it- 
self, and which accrue to him after his assignment. “ 





STATE, THOMAS R. HUNT, PROS. v. THE COMMON COUNCIL OF LAMBERTVILLE. 
Charter of Lambertville. 

Drxon, J.: Under the charter of the city of Lambertville (P. 

L. 1868, p. 951) authority to build a sewer along a public street in 

the city cannot be granted to private persons, except by ordinance. 





STATE, EUGENE HERSHOFF, PROSECUTOR v. THE TREASURER OF THE CITY OF 
BEVERLY. 


Ordinance—Sale of Liquor—Summary Conviction—Charter of 
Beverly. 

On Certiorari. 

Dixon, J.: 1. The fact that summary proceedings before a mag- 
istrate for violation of a city ordinance appear to be prosecuted in 
the name of the city treasurer instead of the corporate name, is not 
a fatal objection to their validity. 2. Under the charter of the 
city of Beverly, the common council may either authorize an action 
of debt, or a complaint and summary conviction before a magistrate 
for violation of its ordinances. 3. On such a complaint a slight 
variation between the allegation and the proof as to the time of the 
offence is immaterial. 4. The title of an ordinance being inessen- 
tial cannot control the tenure of the enactment. 5. A power to 
license places for the sale of fermented liquors, granted to a city, 
when such places were unrestrained by general law, coupled with 
general power to pass ordinances for promoting the peace and good 
order of the city, justifies an ordinance which forbids any sale of 
such liquors in unlicensed places. 





STATE, CHRISTOPHER FITZGERALD, REL. v. FRANK EVANS. 
Settlement—Suspension of Proceedings. 

On Mandamus. 

Dixon, J.: 1. The mere fact that the defendant in the suit has 
submitted to the plaintiff an offer of settlement, will not justify the 
defendant in assuming that litigation is to be suspended uutil the 
offer be rejected or accepted. 2. If on such assumption, the de- 
fendant fails to appear and move in the Common Pleas an appeal 
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which he has taken from a Justice’s Court, and therefore the Com- 
mon Pleas dismisses the appeal, a mandamus will not be awarded 
for its re-instatement. 





JQSEPH J. READ v. THOMAS ABBOTT. 
Fraud—Collusion with Agent. 

On Rule to Show Cause. 

Dixon, J.: The facts that a promissory note signed by an agent 
with his principals name, is drawn payable to the agent’s order, 
and is sold by him, do not constitute sufficient grounds for imput- 
ing bad faith to the purchaser, in a case where the agent designed 
to convert the proceeds of sale to his own use. 





MELISSA B. MORTON v. ELIAS H. REYNOLDS. 
Fence—License to Build. 

Maat, J.: A license to build a fence upon a division line be- 
tween two adjoining tracts will authorize a fence to be placed on 
the division line, so as to occupy an equal space on each side of the 
mathematical line of division fora reasonable width, but will not au- 
thorize the erection of a fence which,like a worm or zig-zag fence, 
is not built on the division line, but crosses it from side to side, and 
encloses parts of the adjoining tracts. 





STATE, ALPHONSO HUBBARD, ET AL. v. CITY OF PATERSON. 
Health— Department of'—Powers of. 

MaGiIx, J.: The act incorporating the city of Paterson creates a 
department of health, and enacts that for the preservation and pro- 
motion of the health of the city, that department shall have power 
among other things to regulate and contro] the manner of erecting 
and constructing dwelling houses, or other buildings in said city; 
it contains no general welfare clause or clause conferring general po- 
lice powers. Held, That the power to regulate the erection, etc., 
of buildings, extends only to such matters as affect health in the 
sense of freedom from disease and does not justify a regulation re- 
quiring the outside walls of buildings to be ofa specified thickness. 





STATE, JOHN B. MORRIS, PROS., v. JOHN A. QUICK. 
Attachment— Motion to Quash—Justices’ Court. 

On Certiorari. 

Maare, J.: 1. Under § 69 of the Attachment Act, Rev. p. 55, to 
make it the duty of the Justice to try the facts on a motion to quash 
the attachment, there must have been filed with him an affidavit 
setting forth such facts as if uncontradicted evince that the writ 
was illegally issued and void. 2. Upon such an affidavit being filed, 
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the defendant may move to quash the writ, and the justice is to 
proceed thereon to a trial of said facts. On such trial the party 
having moved to quash has the burden of proof and must sustain it 
by legal evidence; the affidavit so filed cannot be used as evidence 
on the trial of the facts. 





STATE, TOWNSHIP OF OXFORD, PROS., v. JAMES BRAND, ET AL. 
Roads—Surveyors of Highways—Return. 

Maeig, J.: 1. It is not necessary that a certified list of the qual- 
ified surveyors of the highways should be laid before the Court of 
Common Pleas at the time of the appointment of surveyors to lay 
out aroad inacounty. 2. The court on an application for the ap- 
pointment of surveyors, to lay out, etc., a road, is required to ex- 
ercise a discretion in respect to the appointment of the surveyors 
of the townships in which the road is applied for to be laid out, 
etc., which discretion will not be reviewed. The court is not obliged 
to announce to counsel attending at the appointment the reasons 
for rejecting any surveyor. 3. That the surveyors were ordered to 
meet and do meet at the house of one of the applicants for the road 
will not invalidate their acts in the absence of proof of undue in- 
fluence or improper conduct. 4. If the beginning and ending 
points of the proposed road are described with such particularity 
as to enable them to be readily found, it is not necessary to state 
in what township they are located, nor is it necessary to state in 
the return where the road laid out crosses the township line. 5. 
There is no material variance between the application and the re- 
turn, if the former designates the land of A. & B., who are tenants 
in common, as the lands of A., over which the road is proposed to 
run, and the latter lays out the road over lands of both, and awards 
damages to both ; nor if the application designates lands belonging 
to the heirs of T. C. as lands of R. C. and the heirs of T. C., and 
the return lays out the road over lands of the heirs of T. C., and 
awards damages accordingly, when, in fact, R. C. was at the time 
in occupation of the land. 6. When the return directs the differ- 
ent amounts awarded for damages to the land owners to be paid by 
respective townships through which the road runs, it is not neces- 
sary that the aggregate sum to be paid by each township should 
be stated. 7. In localities where the act of March 23, 1859, (Rev. 
1014) is not in force, there is no requirement to serve a copy of the 
assessment of damages on any township officer ; where that act is 
in force the requirement of such service is merely directory, and a 
failure to serve will not invalidate the proceedings. 8. The court 
will not examine into or decide upon the correctness of adjudica- 
tions not objectionable for want of jurisdiction, brought before it 
only as evidence and not for review, even though, if such adjudi- 
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cations are incorrect, the matter under review will be affected 
thereby. 





ANDREW D. BOGERT, ET. AL., v. GARRET J. LYDECKER. 
Judgments—Levy—Priority. 

Maaix, J.: 1. The lien of a prior judgment acquired under the 
statute will be destroyed and supplanted by the lien of a junior 
judgment on which an execution has been sued out, delivered to 
the sheriff and levied before the delivery and levy on an execution 
sued out on the prior judgment. 2. The lien thus acquired by the 


vigilant junior judgment creditor will entitle him to a priority of 


right to the proceeds of lands sold under such an execution and 
levy. 





STATE, WINFIELD S. COX, ». THE COURT OF COMMON PLEAS OF THE COUNTY OF 
PASSAIC. 


Constables—Court may designate. 

On Certiorari. 

Maarg, J.: Under the provisions of the act of April 21, 1876, 
(Rev. 1292,) the major part of the judges of the Court of Common 
Pleas have a right whenever constables summoned by the sheriff 
fail to attend court, and their places ought to be supplied, or when- 
ever, in their judgment, the attendance of more constables is desir- 
able or necessary for the proper transaction of the public business, 
to require the summoning and service of such constables as they 
may select to attend. 





STATE, C. F.STAATS and J. K. HOAGLAND, v, BOROUGH OF WASHINGTON. 
Charter of Washington—Ordinance—Councitl. 

On Certiorari. 

Maat, J.: 1. The act incorporating the borough of Washing- 
ton gives power to the common council to pass ordinances for the 
peace and good order of the borough, as they may deem expedi- 
ent. An ordinance prohibiting the sale of vinous, spirituous and 
malt liquors after ten o’clock at night and before four o’clock in 
the morning is not an unreasonable exercise of such power in that 
place. 2. Nor will such an ordinance be adjudged to be faulty 
because it prohibits such sales by wholesale as well as retail deal- 
ers, nor because it prohibits druggists from selling such liquors 
during the prohibited hours, for use as a beverage. 3. A munici- 
pal corporation empowered to impose penalties for the violation of 
its ordinances may distinguish between a first and second offence, 
and may provide for a heavier penalty for such violations subse- 
quent to the first; provided the penalty in no case exceeds the 
limit fixed by the act of incorporation. 4. If a common council is 
authorized to hold special meetings at the call of three members, 
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with such notice as the by-laws may require, and there is brought 
up by certiorari an ordinance, with the minutes of a meeting pur- 
porting to be a special meeting, called by three members, at which 
said ordinance appears to have been passed, the presumption, in 
the absence of proof to the contrary, is that the special meeting 
was duly called in accordance with the authority given for that 
purpose. 5. When power is conferred upon a municipal corpora- 
tion to impose pecuniary penalties for violation of its ordinances 
to be recovered by action of debt before a justice of the peace, an 
ordinance providing that such a penalty for its violation may be 
recovered by proceedings before the mayor or a justice of the 
peace, is faulty, to the extent that authority is given to proceed 
before the mayor, the ordinance is bad ; but the part thus unlaw- 
fully enacted being independent and separable from the remain- 
der, and the proceeding before a justice of the peace thereby pro- 
vided being within the power conferred, and furnishing a complete 
mode of enforcing the penalty, the ordinance will not be set aside. 





LEYFERT v. EDISON. 
Practice—Rules to Show Cause—Supreme Court Rules Nos. 30, 
31, 32, 43 and 44. 

Macaig, J.: 1. When a rule to show cause is granted by a judge 
under Rules 43 and 44, it should be immediately entered. Upon 
the granting and entering of such rule the provisions of Rules 30, 
31 and 32 become applicable to it, and it should be prosecuted and 
brought to argument in accordance therewith, if sufficient time in- 
tervene before the next term. 2. The date of such a rule is to be 
considered as expressing the time at which it was granted. For 
the correction of any error in that respect, application should be 
made to the judge who allowed it. 3. The application, when made 
within the four days succeeding the verdict, may be taken into 
consideration by the judge and afterwards granted. The time 
when a determination on the application is reached and announced 
by the judge is the time when the rule is granted within the mean- 
ing of the rules. That time ought to be expressed in the date of 
the rule. 
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NEW JERSEY SUPREME COURT. 
(June Term, 1883.) 

The examiners give notice that the sub- 
jects of the examinations will hereafter, un- 
til further notice, be as follows: 

FOR COUNSELLOR’S LICENSE. 

The Constitution of the United States and 
that of New Jersey. 

The Law of Reul Estate contained in the 
Second Book of Blackstone’s Commentaries, 
and the modifications of it made by statute 





and by subsequent decisions. 

The Principles of Equity, Jurisprudence 
and Pleading. Text books suggested: 
Adams’ Equity, Heard’s Principles of Equity 
Pleading (not the Precedents). 

Criminal Law, Definitions and General 
Principles. Reading required: Fourth Book 
of Blackstone, the Crimes Act in the Revis- 
ion. Consult also May on the Law of 
Crimes. 

The Principles of the Law of Principal 
and Surety. 

The Principles of the Law of Partnership. 

The Principles of the Law of the Property 
and Contracts of Married Women. 

Riparian Rights. 

The Jurisdiction of the Federal Courts. 

The Statutes of New Jersey on the follow- 
ing subjects: Conveyances, Corporations, 
Descent, Divorce, Ejectment, Evidence, 
Frauds and Fraudulent Conveyances, Habeas 
Corpus, Infants—custody of and sale of land, 
Insolvent Debtors, Married Women, Me- 
chanics’ Liens, Mortgages, Partition, Sale 
of Land, Taxes, Wills. 

FOR ATTORNEY’S LICENSE. 

The Constitution of the United States and 
that of New Jersey. General view. 

The Introduction to Blackstone’s Com- 
memtaries, especially the first three sections, 

The First Book of Blackstone, and es- 
pecially the following portions of it: Chap- 
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ter I, Chapter II so far as it relates to the 
constitution, powers and privileges of Par- 
liament, Chapter VII, Chapter VIII—sec- 
tions I, 2, 3, 4, 10, I1, 12, 13, 14, 15, 16, 
17, 18 ; Chapters IX to XVIII inclusive. 

The Third Book of Blackstone. 

The Courts of New Jersey, their names, 
nature, and jurisdiction. Consult 4 Griffith’s 
Register ; title, ‘‘ New Jersey,” and also the 
Constitution and Statutes. 

Pleading and Practice at Common Law as 
modified by our statutes, especially the Prac- 
tice Act and the Attachment Act. 

Proceedings in Common Law Suits from 
beginning toend. Consult III Blackstone’s 
Commentaries, Stephen on Pleading, and the 
Statutes of New Jersey. 

Ordinary Equity Practice. 

Practice in the Surrogate’s Office and in 
the Orphans’ Courts and on appeal. 

General Principles of the Law of Con- 
tracts. Text book required: Smith on 
Contracts. 

General Principles of the Law of Sales of 
Personal Property. 

General Principles of the Law of Bail 
ments. 

General Principles of the Law of Agency. 

General Principles of the Law of Negotia- 
ble Paper. 

The Text books required on above four 
subjects are III Blackstone and part V of 
Kent’s Commentaries. 

Evidence, Definitions and General Princi- 
ples. 

Text book suggested: 1 Greenleaf’s Evi- 
dence. 

Wills—Execution and Probate, Execu- 
tors and Administrators—Principles, Rights 
and Duties. See III Blackstone and the 
Statutes of New Jersey. 

The General Principles of the Law of 
Torts. Text books suggested: III Black- 
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stone, Addison on Torts, abridged edition, 
Little Brown & Co., 1870, or Underhill on 
Torts. 
JOHN GRIGGS, 
EDWARD Q. KEASBEY, 
OSCAR KEEN, 
J. R. HOAGLAND, 
GEORGE M. SHIPMAN. 


Examiners. 


EXAMINATIONS JUNE TERM, 1888, 





COUNSELLORS. 


1. What is the difference between corpo- 


real and incorporeal hereditaments? Enu- 
merate the latter. 
2. What is the meaning of tenure? What 


were formerly the four kinds of lay tenure 
in England, and to which have they all been 


reduced? How are lands held in New Jer- 
sey? 

3. What is a qualified or base fee? Give 
examples. 


4. What are the four requisites of tenancy 
by the curtesy? 

5. Hasa husband in New Jersey any es- 
tate in his wife’s lands during her life? If 
her lands are condemned for the use 
of a railroad, is he entitled to a share of 
tne proceeds? Is there any difference in 
this respect in regard to the wife’s dower? 

6. In what four things does the unity of 
an estate in joint tenancy consist? What is 
the chief incident of such anestate? Doesa 
deed to A & B and their heirs create an es- 
tate in joint tenancy (1) at common law, (2) 
in New Jersey? 

7. What is an estate upon condition? Give 
examples of estates upon condition implied 
and upon condition expressed, and also of 
conditions precedent. Distinguish a condi- 
tion from a limitation. 

8. What is a mortgage? What are the 
respective interests of the mortgagor and 
mortgagee of real estate in law and in 
equity? Is there any difference in the sev- 
eral states as to the nature of these interests? 
What is the position taken in New Jersey? 
Is the interest of the mortgagee a mere lien, 
or is itin any sense a title; if so, to what ex- 
tent? 

g. What is an estate in remainder, and 
what are the three rules in regard to its cre- 
ation? 
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10. In what three material points does an 
executory devise differ from a contingent re- 
mainder? 

11. If a man die intestate, leaving a wife, 
a father and mother and uncles and children 
of a deceased uncle, but no children and no 
brothers nor sisters, nor their descendanfs, 
how do his lands descend in New Jersey? 
How at common law? 

12. By what rule are the degrees of con- 
sanguinity reckoned in New Jersey? Would 
a first cousin inherit before a great uncle? 
Explain your answer. 

13. What is the purport and effect of the 
statute of uses, and what relation has it to 
conveyances in New Jersey? 

14. How must a devise of lands be execu- 
ted in New Jersey? 

15. What are the causes for the different 
kinds of divorce? 

16. What is the provision of the statute of 
frauds in regard to contracts for the sale of 
lands? 

17. If goods were bought before July 4, 
1878, and an action is brought now, what is 
the rate of interest to be allowed? How is it 
in respect to a bond made at 7 per cent. in 
1877? 

18. Within what time must a mechanics’ 
lien be filed after the materials are furnished 
or the work done? From what time does 
the lien attach? 

1g. If a married woman make a bond and 
mortgage to secure the debt of another, are 
the bond and mortgage, or either of them, 
valid? and on what principles? 

20. If land is sold under proceedings in 
partition, and the proceeds of one share are 
paid into court for the benefit of an infant, 
and the infant dies before receiving the 
money, will the money go to his heirs or per- 
sonal representatives? On what principle is 
this? 

21. What is subrogation? 
ple. 

22. What is the marshalling of assets? 
Give an example. 

33. Ifa partner buy real estate and de- 
vote it to partnership uses and die, can the 
other partner convey a good title at law or 
in equity, if he sell it for the purpose of 
partnership debts? 

24. Upon what kind of contracts and on 
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what principle does equity decree specific 
performance? 

25. What is the doctrine of resulting 
trusts? Give examples? Show how they 
may arise and how the court of equity deals 
with them. 





PRELIMINARY EXAMINATION OF APPLICANTS 
FOR ATTORNEY’S LICENSE. 

1. State the orderly course of procedure in 
an action in assumpsit in the Circuit Court 
against the maker and endorser of a promis- 
sory note, from the commencement of the 
action to the issue of execution, no defence 
being interposed. 

2. State the orderly course of procedure 
for the foreclosure of a mortgage in chan- 
cery, from the filing of the bill of complaint 
to the execution sale, where there are defend- 
ants holding subsequent encumbrances, and 
no plea, demurrer or answer is interposed ? 

3. Upon what contracts isa married wo- 
man liable in this State; and on what con- 
tracts is she not liable ? 

4. John Doe holds the bond of Richard 
Roe in the penal sum of $1,000, conditioned 
for the payment of $500, which is past due, 
and wishes to bring an action in the Su- 
preme Court to recover the amount due on 
the bond. Draw a summons in the proper 
style of action on this bond directed to the 
Sheriff of Essex County. 

5. In suits on bonds with condition, in 
what stage of the proceedings must the 
breach be shown? How has the statute al- 
tered the common law in this respect ? 

6. What is the statutory provision respect- 
ing the recovery of costs by the plaintiff in 
actions of trespass for assault and battery and 
false imprisonment, and actions for libel and 
slander ? 

What courts have jurisdiction of such ac- 
tions ? 

7. What is meant by the term “* Common 
Law?” How did the common law of Eng- 
land become the law of New Jersey ? 

8. What is a contract ? 


Of how many kinds are contracts ; state 
the rule of evidence where parties have put 
their contracts in writing; are there excep- 
tions to the rule? If any, give them. 

g. Tell what is meant by apportionment 
of contracts ? 
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Io. What remedy has a creditor by simple 
contract against the heirs of a debtor who 
dies intestate ? 

11. Explain the difference between actions 
ex contractu and actions ex delicto, and give 
the different forms of action that may be 
used respectively under these two headings. 

12. What is the right of stoppage ‘‘ iz 
transitu ;” when does it begin, when cease ; 
who are the persons entitled to exercise this 
right ? 

13. What is the general rule laid down in 
Chitty on Pleading as to the proper parties 
to an action ? 

14. What is a declaration? What are the 
parts of a declaration ? 

15. What is a plea in abatement, and what 
is its appropriate use ? 

16, What is meant by recoupment of dam- 
ages ; when is it permitted under our prac- 
tice ? 

17. What is meant by the term ‘‘ the Stat- 
ute of Limitations ?”’ 

18. What is the legal significance of the 
maxim “‘ xulium tempus occurrit regi,” and 
what application has it in New Jersey ? 

1g. How may a corporation for manufac- 
turing purposes be formed ? 

20. What does the Federal Constitution 
provide concerning the public acts, records 
and judicial proceedings of the different 
states ? 

21. In case of a lunatic owning property, 
what are the proceedings necessary to pro- 
tect his person or property? Give the pro- 
ceedings in full. 

23. What is meant by equity of redemp- 
tion ; may an equity of redemption be sold 
under an execution at law ? 

24. State how title to personal property 
may be acquired by act of law ? 

25. What is meant by an administrator 
“ pendente lite,” and by an administrator 
‘*cum testamento annexo.” 


BOOK NOTICES. 





A TREATISE ON THE LAW OF EXECUTORS 
AND ADMINISTRATORS, by James Schou- 
fer. Boston: Soule & Bugbee, 1883. 


This volume completes the author’s work 
upon the Law of Property. The first two 
volumes were known by that ‘name, the third 
treated of title to personal property by bail- 
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ment, and this one relates to the title to per- 
sonal property by death. 

Upon this subject not much can be added 
to the work of Mr. Williams, but in a prac- 
tical treatise much of Mr. Williams’ material 
may be omitted, and the American Probate 
law may be stated more satisfactorily in an 
American book. Mr. Schouler has treated 
the whole subject in one volume, and he has 
presented very clearly the American law and 
practice as it is without neglecting to study 
the English law upon which it was founded. 
We have examined the book carefully and 
find it very good, not only for reference, but 
also for the systematic study of the princi- 
ples of the subject. Upon the subject of the 
Liability of an Executor for investments we 
observe that he says the English rule allowing 
investments only on real security or in the 
public stocks, has not been generally adopted 
in the United States, and cites the 


recent case of Tucker v. Tucker in New 
Jersey, 6 Stewart 235, as exceptional. 


BENJAMIN’S TREATISE ON THE LAW OF 
SALE OF PERSONAL PROPERTY. Third 
English Edition, by Arthur Beilby Pear- 
son and Hugh Fenwick Boyd. Fourth 
American Edition by Charles L. Corbin, in 
two volumes. Jersey City: Frederick D. 
Linn & Co, 1883. 

It is unnecessary to say anything of the 
text of this work. Its reputation is already 
established and it has done something to ar- 
rest the confusion into which the American 
courts, at least, were bringing this important 
branch of the law. The only question now 
is upon the work of the editors. The Eng- 
lish editors have made some useful additions 
to the text (always in brackets) and have 
added a few references to English and Amer- 
ican cases. The American editor has de- 
voted himself earnestly to distinguishing and 
comparing the decisions of the English and 
the various American courts, and he has not 
only stated the American cases in the notes, 
by way of current comment on the text, but 
he has stated in his preface very clearly and 
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concisely the point; of difference between 

the English and the American courts. We 

regard this as a most important assistance 
to the author in his work of arresting the 
confusion that was being wrought by the 

American courts. The notes, though some- 

times longer than necessary, are generally 

concise and judicious. The typography and 
press work are excellent. 

REPporTS OF CASES DECIDED IN THE 
CouRT OF CHANCERY, THE PREROGA- 
TIVE CouRT AND ON APPEAL IN THE 
Court OF ERRORS AND APPEALS OF THE 
STATE OF NEW JzerRsEY. John H. Stew- 
art,Reporter. Vol. IX. Trenton, N. J.: 
The W. W. Sharp Printing Co., 1883. 
This volume contains the Chancery Rules 

promulgated October 17, 1882, Nos. 212 to 
215. The cases reported include those 
decided by the Court of Errors at the March 
term, 1883. There are a number of valua- 
ble notes by Mr. Stewart. The index is 
full and well arranged. It would be worth 
while in his next volume to add an index of 
the notes. 

THE FEDERAL REPORTER; Vol. 14. Cases 
argued and determined in the Circuit and 
District Court of the United States, No- 
vember, 1882, to March, 1883. Robert 
Desty, Editor. St. Paul: West Publish- 
ing Co., 1883. 

This series of Federal Reports is making 
itself indispensable to every good library. 
The cases cover a broad range of subjects, 
and tosome of them the editor has added 
valuable notes written by himself, and by 
John D. Lawson, Adelbert Hamilton and 
others. Our practical appreciation of the 
value of this set of reports may be measured 
by the frequeney with which we refer in our 
notes to the interesting cases which appear 
in them in the weekly parts. 





CORRECTION. 

In Ann Smith v Susg. & W. R. R. Co. 
6 N. J. Law JourNAL, 189, in the last 
clause of the opinion, for unlawful read 
lawful. 








